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Termination and dismissal — Termination of employment by employer — What constituting just cause —
Misconduct — Sexual harassment of other employees — Employee making unwelcome sexual advance to fellow
employee on one occasion — Employer having no formal sexual harassment policy — Summary dismissal of
employee not justified.

Termination and dismissal — Sufficiency of notice — Considerations affecting length of notice — Chartered
accountant in middle management position dismissed after 26 months' service — Appropriate notice period being
four months — Damages not to be reduced because of "near cause".

Termination and dismissal — Practice and procedure — Remedies — Damages — Punitive or exemplary damages
— Employer summarily dismissing employee for sexual harassment — Employee guilty of sexual harassment but
not of such nature as to justify summary dismissal — Employee not defamed in being accused of sexual harassment
— Employer's conduct not giving rise to claim in tort — Punitive damages not awarded.

Termination and dismissal — Remedies — Damages — Aggravated damages for mental suffering — Employer
summarily dismissing employee for sexual harassment — Employee guilty of sexual harassment but not of such
nature as to justify summary dismissal — Employee not defamed in being accused of sexual harassment — Conduct
of employer not constituting actionable wrong separate and apart from wrongful dismissal — Aggravated damages
not awarded.

The plaintiff, a chartered accountant who was responsible for all financial, accounting and administration activities
of a joint venture in which the defendant was a partner, was told in June 1992 that his employment would be
terminated for financial reasons on August 31, 1992. While the plaintiff was attempting to negotiate a severance
package, a complaint of sexual harassment was made against him by a fellow employee. The plaintiff on one occasion
made an unwanted sexual advance to her, running his hand down her body from her shoulder to her waist. The
employee did not report to the plaintiff, and no prior allegations of sexual harassment had been made against him.
The plaintiff was told on August 4, 1992 that his employment was terminated for cause as of that date because he
had sexually harassed an employee. He was not given the employee's name or details of the complaint. The plaintiff
brought an action for damages for wrongful dismissal.

Held:

The action was allowed.

The defendant had no formal, written sexual harassment policy at the time of the incident. The president of
the defendant testified that the defendant had zero tolerance for sexual harassment, but this policy was not
communicated to employees.

Sexual harassment can justify summary dismissal because it interferes with the proper operation of the employer's
business. However, some instances of sexual harassment are less serious than others. For less serious instances of
sexual harassment, a warning that misconduct may result in dismissal is required before termination is justified.
Just cause for summary dismissal did not exist in this case. The plaintiff should have been reprimanded, warned,
and perhaps otherwise disciplined.

The plaintiff was employed by the defendant for 26 months. The appropriate notice period was four months. The
notice period should not be reduced because of "near cause".
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The conduct of the defendant did not amount to an actionable wrong apart from the wrongful dismissal. The
defendant owed the plaintiff no duty at common law to fairly investigate the complaint before firing him. The
plaintiff was not defamed. Even if the defendant had told others that the plaintiff had sexually harassed an employee,
that allegation was true. This was not an appropriate case for the award of aggravated damages for mental suffering
or punitive damages.
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Trask v. Terra Nova Motors Ltd. (1991), 35 C.C.E.L. 208, 89 Nfld. & P.E.I.R. 130, 278 A.P.R. 130 (Nfld. T.D.)
[affirmed (1995), 9 C.C.E.L. (2d) 157, 127 Nfld. & P.E.I.R. 310, 396 A.P.R. 310 (Nfld. C.A.)] — referred to

Vorvis v. Insurance Corp. of British Columbia, [1989] 1 S.C.R. 1085, 25 C.C.E.L. 81, 42 B.L.R. 111, [1989] 4
W.W.R. 218, 36 B.C.L.R. (2d) 273, 94 N.R. 321, 58 D.L.R. (4th) 193, 90 C.L.L.C. 14,035 — followed

Statutes considered:

Courts of Justice Act, R.S.O. 1990, c. C.43.

Human Rights Code, R.S.O 1990, c. H.19 —

s. 7(2)

s. 9

Action for damages for wrongful dismissal.

Cumming J.:

Introduction

1          The Plaintiff, Keith Tse, is a chartered accountant, age 43. He was hired by the Defendant, Trow Consulting
Engineers Ltd. ("Trow") on March 26, 1990, as a section head in the Financial Analysis department.

2      In July, 1991, Mr. Tse was asked by his employer to be seconded by Trow as an administrator to an unincorporated,
long-term joint venture group, KST Hydroelectric Engineers ("KST"), of which Trow is a 15% partner. Mr. Tse's salary
was adjusted upwards given the longer work week at KST. As of June 1, 1992, his annual salary was $76,089 with benefits
having a value of $7,147, or 9.4% of his salary. Trow would invoice KST for the monies needed to cover Mr. Tse's salary.

3      Mr. Tse was to be responsible for all financial accounting and administration activities of the KST joint venture.
This joint venture included two other corporate partners, Klohn-Crippen and Stone & Webster. The main business of
KST is to provide consulting services to Ontario Hydro. The intent was that Mr. Tse would be with KST for three years,
and then return to Trow. The KST offices are located in Don Mills, in Toronto.

4      Trow was experiencing business fall-off at this time due to the economic recession, which necessitated down-sizing
with lay-offs and salary cutbacks. This situation continued, with the result that on June 1, 1992, Mr. Tse was given notice
by Mr. Shaheen Ahmade of Trow that his employment with Trow was terminated as of August 31, 1992.

5      This step was taken by Trow because there was not any available position for Mr. Tse at Trow should his work with
KST come to an end. The senior and majority-interest partner of KST, Klohn-Crippen, had indicated that it might well
prefer one of its own employees to replace Mr. Tse in his position at KST, with Mr. Tse either having different duties
with KST, or returning to Trow. Accordingly, Mr. Tse was told that he was now placed on a probationary basis with
KST until August 31, 1992, at which time he would continue with KST if he received a favourable appraisal. In the event
of his continuing with KST after August 31, 1992, then he would con tinue to be employed by Trow for this purpose,
but only on a month to month basis.

6      However, Mr. Tse received notice June 10, 1992, from Mr. Paul Wiebe of KST, that Klohn-Crippen wanted to
replace Mr. Tse with one of its own employees, and accordingly that Mr. Tse's assignment with KST would end August
28, 1992. All of this meant that Mr. Tse's employment with Trow would end August 31, 1992.
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7      Mr. Tse then embarked upon attempting to negotiate a severance package in respect of his termination. However,
on August 4, 1992, Mr. Peter Stevens, the Chief Financial Officer of Trow, advised Mr. Tse that his employment was
terminated for just cause, effective as of that date and Mr. Tse was told to leave immediately. Mr. Stevens told Mr. Tse
that he was being fired because of his sexual harassment of an employee. Mr. Tse was not given either the name of the
complainant or the details of the complaint of sexual harassment.

8      Mr. Tse was able to learn some 10 days later that his accuser was Ms. Irene Moriarty, another Trow employee (from
Trow's Whitby office) on loan to KST. Mr. Tse denies that he ever did anything improper in respect of Ms. Moriarty.

9      Mr. Tse was able to find new employment, at a starting salary of $70,000 per year, commencing September 28,
1992. He has done well in his new position, with regular salary increases and bonuses. His total remuneration, including
benefits in his present employment, approximates what he received previously at Trow.

The Evidence

10      The main issue relates to whether Trow had just cause to dismiss summarily Mr. Tse August 4, 1992. However,
a preliminary issue relates to the notice Mr. Tse received June 1, 1992.

11      Considering all the evidence, it is clear that Mr. Tse's employment was solely with Trow, with a secondment in that
capacity to KST. Moreover, while he had an expectation that the secondment would last for three years, that expectation
was dependent upon his continuing employment with Trow. Mr. Tse's employment with Trow was not for a fixed term
but rather was to continue on an indefinite basis.

12      If the employment was terminated without cause, a requisite notice period would be required. Clearly, when given
notice of the termination of his employment June 1, 1992, there was no cause as a basis for termination. The only question
that arises in respect of that situation is as to the notice period required.

Reasonable Notice

13      Examples of factors that should be taken into account when calculating a period of reasonable notice were set out
by McRuer, C.J.H.C. in Bardal v. Globe & Mail (The), [1960] O.W.N. 253 (H.C.), at p. 255:

There could be no catalogue laid down as to what was reasonable notice in particular classes of cases. The
reasonableness of the notice must be decided with reference to each particular case, having regard to the character of
the employment, the length of service of the servant, the age of the servant and the availability of similar employment,
having regard to the experience, training and qualifications of the servant.

14      I have reviewed the case law databases on reasonable notice periods. Mr. Tse had been employed for 26 months at
the time of receiving notice and he was a professional in a middle management position. In my view, and I so find, the
three month notice period given by Trow to Mr. Tse June 1, 1992, was not reasonable. I find that a reasonable notice
period would be four months.

Mr. Tse's Dismissal August 4, 1992

15      Ms. Moriarty in her employment with Trow was seconded to KST at a later point in time than Mr. Tse. She was
not under his supervision at any time, either directly or indirectly. Ms. Moriarty was employed as a draughtsperson,
involved in computer assisted drafting within the engineering side of the KST operations. However, she worked in an
office next to the coffee room at the KST premises and she and Mr. Tse would often have coffee together.

16      Ms. Moriarty testified that on July 8, 1992, she was in the photocopier room on the fourth floor of the KST offices
in the afternoon. The photocopier room is always open with doors at either end and there is a desk in the room at which
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an employee sits about half the time. Mr. Tse asked Ms. Moriarty for some help just as she was leaving. She says that
she felt uncomfortable as she thought he was too close to her and that he was gazing at her breasts.

17      Ms. Moriarty testified that when she left the photocopier room and was walking down the hallway, Mr. Tse backed
her against the wall, with his hands against the wall on either side of her. She says that he then placed his hand on her
shoulder and moved it down the side of her body to her waist. She testified that, in doing so, Mr. Tse's hand moved over
her breast. She said that Mr. Tse said to her that "you could get me into a lot of trouble". Ms. Moriarty testified that
she moved Mr. Tse aside and walked away.

18      Ms. Moriarty says she then walked down the hallway, saw Mr. Scott Peaker, a fellow employee, and told him of
the incident. Ms. Moriarty says that she then went to the office of a manager, but he was not there. She testified that she
then went to the office of Mr. Tse, waited until he finished a telephone conversation, and then spoke to him about the
incident asking him "what kind of game he thought he was playing". However, she said that Mr. Tse only reacted with
surprise and said that he had no idea what she was talking about.

19      Ms. Moriarty testified that she did attempt to speak to a manager two days later in the coffee room about the
incident, but he was in a rush.

20      Ms. Moriarty testified that she then had decided that she did not intend to do anything further about the matter.
However, on July 28, 1992, she was told by her manager at KST that she was going to be laid off from her job. She says
she was surprised at this development because she was under the impression that there was a lot of work for her at KST.

21      Ms. Moriarty then went immediately to the Trow office in Whitby, to ask Mr. Rob Morris of that office why her
employment with Trow was being terminated. At the same time she referred to the July 8, 1992, incident with Mr. Tse.
Ms. Moriarty testified that she did so at this time because she did so at this time because she thought that the incident
might somehow be related to her notice of dismissal. She did not effectively report the incident to management until
after she received notice of termination of her own employment.

22      Mr. Morris then had the manager of Human Resources for Trow, Ms. Marylka Empey, telephone Ms. Moriarty
to obtain a statement. A decision was made by management almost immediately that Mr. Tse's employment would be
terminated for cause.

The Employer's Policy re Sexual Harassment

23      Trow did not have a formal, written sexual harassment policy at the time of this incident. Without adequate internal
procedures and investigation methods, an employee who is harassed and does not have her complaint fairly addressed
is receiving unfair and improper treatment as an employee. Moreover, the aggrieved complainant is being unlawfully
discriminated against on a prohibited ground under human rights legislation. She may proceed successfully against the
employer as well as the offending employee if the allegation of sexual harassment is substantiated: see Ontario Human
Rights Code, R.S.O. 1990, c. H.19, ss. 7(2), 9.

24      At the same time, without adequate internal procedures and investigation methods, an employee who is unjustly
terminated for alleged harassment may pursue legal action for wrongful dismissal and the employer may even be exposed
to an action for slander if thecircumstanceswarrant: see generally, A. P. Agarwal, Sexual Harassment in the Workplace,
2nd ed. (Toronto: Butterworths, 1992), at 229.

25      Mr. Christopher Thompson, President and Chief Executive Officer for Trow, testified that, notwithstanding the
absence of any formal policy, Trow has a zero tolerance for sexual harassment.

26      The advantages of a written, published, known policy are several, including the educative function of informing
employees of what type of conduct is considered sexual harassment (which can manifest itself in various ways), and also
that they know the consequences of any transgression. A formal policy that is made part of the contractual terms of
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employment can mean that there can be a dismissal for any misconduct that is spelled out in that policy as having the
consequence of resulting in a dismissal.

27      In the absence of a formal policy that forms part of the conditions of employment, the issue of dismissal as in the
instant situation turns solely upon the question as to whether or not there was just cause as seen by the common law.
That is, was there a lawful dismissal for cause in the case at hand?

Was There a Lawful Dismissal for Cause?

28      I observed carefully the demeanour of Mr. Tse and Ms. Moriarty in giving evidence. There were no independent
witnesses to the alleged incident of sexual harassment of July 8, 1992. In my view of all the evidence, neither Mr. Tse
nor Ms. Moriarty were entirely truthful in giving evidence.

29      Considering all the evidence, I make the following findings of fact. I find that there was an incident involving Mr.
Tse with Ms. Moriarty July 8, 1992. I do not accept Mr. Tse's testimony that there was not any incident at all. I find
that the incident took place for the most part in the manner related by Ms. Moriarty to Mr. Peaker was given in his
statement to his employer dated August 4, 1992. In contrast to her testimony at the trial, Ms. Moriarty said nothing to
Mr. Peaker about Mr. Tse touching her breast. Considering all the evidence I do not think that happened, and I do not
accept her evidence at trial on this aspect. I find that that part of her evidence was an embellishment and exaggeration
added by Ms. Moriarty in her statement to her employer July 31, 1992, and in her testimony at the trial. I do accept the
evidence of Ms. Moriarty that Mr. Tse backed her against the wall in the corridor and did move his hand down the side
of her body from her shoulder to her waist.

30      Mr. Tse denies that there was any incident at all. I believe that what happened was that for a few moments he
tried to express to Ms. Moriarty his fantasies about her. He made an unwarranted and crude sexual advance. In doing
so his conduct was quite unacceptable, particularly in touching her. His conduct is certainly deserving of condemnation
by his employer. The question remains — did his conduct constitute grounds such that there was just cause for his being
dismissed summarily from his employment?

31      In considering this question there are some factors in respect of the incident that should be kept in mind. First, at
no time was Ms. Moriarty in any sense of physical danger during the encounter, nor did she express this concern in her
testimony. There were many people very close by and both she and Mr. Tse knew this.

32      There are a number of KST employees on the fourth floor at the time of day when the alleged incident occurred
as this is the area where all the offices are. As well, many of the offices are separated only by partitions that do not go
all the way to the ceiling. Anyone under physical attack could summon immediate help through yelling. Moreover, Ms.
Moriarty went to Mr. Tse's office one-half hour after the encounter to talk to him about it. She was not in danger and
did not feel threatened in the sense of her safety being in jeopardy. Ms. Moriarty was rightly angered, upset and confused
by the improper conduct of Mr. Tse.

33      Second, Ms. Moriarty was not an employee who was in any sense dependent upon Mr. Tse in her employment
relationship. There is no suggestion that sexual gratification was sought by Mr. Tse in return for employment or
advancement in employment. Finally, although there were only three weeks that lapsed between the incident and Mr.
Tse's dismissal, the misdirected behaviour of July 8 was not followed by any other inappropriate conduct on his part.
There was no evidence of any behaviour of persisting in unwanted social and intimate conduct toward Ms. Moriarty
after the encounter of July 8.

34        Nor was there any evidence of misconduct prior to this incident, other than Ms. Moriarty saying that on one
occasion, Mr. Tse had made a tasteless remark in respect of a dinner date he had with a woman. Ms. Empey testified
that there had not been any other complaints at all about Mr. Tse during the twenty-eight months of his employment
with Trow.
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35      What happened was that Mr. Tse made an unwelcome, crude sexual advance to Ms. Moriarty, and this included
his touching her shoulder and running his hand down the side of her body to her waist. In doing this Mr. Tse was acting
quite inappropriately and improperly. This misconduct is certainly to be censured. His behaviour caused Ms. Moriarty,
understandably, to be upset and angry. However, after an initial attempt to report the incident she put it aside and would
not have raised it again if she herself had not had her employment terminated three weeks later. In my view, she did so at
that time, and embellished her account of it, because she thought that in doing so her employment might be continued.
I do not raise this as in any sense excusing the misbehaviour of Mr. Tse. His misconduct is not lessened by the motive
of Ms. Moriarty in bringing forward her complaint. Rather, I do so only to put in its proper context the actual nature
of his misbehaviour of July 8.

36      The incident was more than Mr. Tse recognizes it to be, something less than Ms. Moriarty asserts it to be, and
less than Trow's management readily construed it as being.

37      The question remains — was there just cause for summary termination August 4, 1992, because of the alleged
sexual harassment?

The Law

Just Cause for Dismissal

38      Schroeder J.A. in Port Arthur Shipbuilding Co. v. Arthurs, 62 D.L.R. (2d) 342, at p. 348, [1967] 2 O.R. 49 (C.A.)
stated, in discussing what is required of an employer to justify a summary termination of an employee:

If an employee has been guilty of serious misconduct, habitual neglect of duty, incompetence, or conduct
incompatible with his duties, or prejudicial to the employer's business, or if he has been guilty of wilful disobedience
to the employer's orders in a matter of substance, the law recognizes the employer's right summarily to dismiss the
dilinquent employee.

39      The employer has the onus of justifying the employee's dismissal on the balance of probabilities: Butler v. Canadian
National Railway, [1939] 3 W.W.R. 625 (Sask. C.A.), at p. 631; Anderson v. Pirelli Cables Inc. (1984), 5 C.C.E.L. 156
(Ont. H.C.).

Sexual Harassment as Just Cause

40      Sexual harassment can justify summary dismissal of an offending employee because it interferes with the proper
operations of the employer's business: Neigum v. Wilkie Co-op Assn. Ltd. (1987), 55 Sask. R. 210 (Q.B.), at p. 215; Schultz
v. Becker Milk Co. (1985), 30 A.C.W.S. (2d) 112 (Ont. Dist. Ct.).

41      In Janzen v. Platy Enterprises Ltd., [1989] 1 S.C.R. 1252, 59 D.L.R. (4th) 352, Dickson C.J.C. stated, at p. 1284:

... [S]exual harassment in the workplace may be broadly defined as unwelcome conduct of a sexual nature that
detrimentally affects the work environment or leads to adverse job-related consequences for the victims of the
harassment.

42      I emphasize that sexual harassment is a serious problem in the workplace and is unacceptable in any form. All
instances of sexual harassment are serious and deserving of censure.

43       However, in a relative sense some instances of sexual harassment are less serious than others. For less serious
instances of sexual harassment, a warning that such misconduct may result in dismissal is required before termination
is justified: MacDonald v. Valley Credits Ltd. (1988), 13 A.C.W.S. (3d) 358 (B.C. S.C.). In these less serious situations,
for sexual harassment to constitute cause for dismissal it must be made known to the plaintiff by the employer that it
is unwelcome and that dismissal will be the consequence.
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44      When a warning is required the content of a warning is not set in stone, as long as its purpose is properly carried
out. In Duffett v. Squibb Canada Inc. (1992), 39 C.C.E.L. 37 (Nfld. T.D.), Russell J. stated at 42 that:

There is no requirement that the warnings be in writing; however, it must be given in clear terms, and the employee
must understand and appreciate the significance of the warning ...

45      Notification may also be in the form of employment policy statements or manuals. The comments of Woolridge
J. in Hancock v. Sobey's Stores Ltd. (1988), 70 Nfld. & P.E.I.R. 338 (Nfld. T.D.) at pp. 361-362 merit repetition. There
he lists the factors a company must establish to rely on breach of company rules as constituting just cause for dismissal
as stated in H.A. Levitt, The Law of Dismissal in Canada, 2nd ed. (Aurora, Ont.: Canada Law Book, 1992), at 179-181:

1. The rules must be distributed.

2. The rules must be known to the employees.

3. The rules must be consistently enforced.

4. The employees must be warned that they will be terminated if a rule is breached.

5. The rules must be reasonable.

6. The implications of breaking the rules in question are sufficiently serious to justify termination.

7. Whether a reasonable excuse exists.

[Emphasis in original]

46      The onus once again rests on the employer to show these factors. In A. P. Agarwal, Sexual Harassment in the
Workplace, 2nd ed. (Toronto: Butterworths, 1992), at 229, the author states:

Courts are recognizing that employee manuals and handbooks rise to the level of an enforceable contract such that
employees may not be terminated or disciplined except in conformity with internal company policies.

47      In Neigum v. Wilkie, supra, just cause was found to exist following a number of other misdemeanours along with
sexual harassment. GereinJ. found that because of its relative serious nature, the sexual harassment in itself was enough
to comprise just cause. The sexual harassment consisted of several incidents of obscene remarks, and of physical contact
such as touching. The learned judge stated, at 215 [55 Sask. R.]:

[T]he sexual harassment was very frequent and continued over a lengthy period of time. This misconduct is further
aggravated by the fact that the plaintiff persisted after the defendant's manager spoke to him about it. ...

48      In Brick v. Bell Communications Systems Inc. (1989), 27 C.C.E.L. 118 (Ont. H.C.), the plaintiff had been summarily
dismissed after several incidents of sexual harassment with various employees. He had also allegedly made rude comments
to other employees. In that case, in contrast to the one at hand, there were no allegations of improper physical contact.
I nevertheless find guidance in the conclusion of O'Leary J. at 130:

There is simply no suggestion in the evidence that Brick was a man that could not control his sexual desires and
that women generally or some women, in particular, were not safe in his presence. Nor, is there any suggestion
that generally speaking he did not respect women, and that he treated them only as sexual objects. Except for the
incidents that I have described there is no evidence that women generally felt uncomfortable in his presence, or that
he made lascivious remarks to women that offended them. I conclude that if any women [sic] made it clear to Brick
that his words or conduct offended her he would immediately change his ways.
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49      In Hewes v. Etobicoke (City) (1991), 29 A.C.W.S. (3d) 349 (Ont. H.C.), varied on other grounds (1993), 38 A.C.W.S.
(3d) 942 (Ont. C.A.) [now reported at (1991), 92 C.L.L.C. 14,001 (Ont. Gen. Div.), varied (1993), 93 C.L.L.C. 14,042
(Ont. C.A.)], the dismissed employee had on several occasions touched female employees, including poking them in the
ribs and rubbing their necks or shoulders. The employees testified that this behaviour made them feel uncomfortable. It
was held that this did not constitute sexual harassment, and that summary termination was not justified.

50      Southey J., in delivering the trial judgment, at page 18 of his reasons [92 C.L.L.C. at p. 12,005], stated that he
accepted the evidence that the plaintiff had touched female employees. He went on to state that "Such conduct was
inappropriate and reprehensible, but did not, in my opinion, provide grounds for dismissal without notice, at least not
in the absence of any warning."

51      Southey J. continued, at page 21 of his reasons:

... There is no evidence that he persisted in this conduct when they indicated to him that it made them feel
uncomfortable, or that he repeated the unwanted conduct. I find as a fact that the plaintiff did not make repeated
sexual advances to various female employees, as alleged.

52      The Ontario Court of Appeal interpreted the trial judge's decision and stated at page 7 of its reasons:

The trial judge in this case found that the facts proven were of a non-sexual nature ... We agree with counsel for the
appellant that the cumulative effect of harassing behaviour of a non-sexual nature — directed at men or women —
could create a working environment so hostile to either individuals or groups of employees as to justify summary
dismissal. The proven facts in this case do not portray such an environment.

53      The employer has the onus or burden of proof to establish on the balance of probabilities that legal cause existed
that justified the Plaintiff's dismissal without notice. The employer has not established this on a balance of probabilities
in the instant situation.

54        After considering the totality of the evidence, I find that the incident of sexual harassment in this case (in the
absence of any formal employment policy on sexual harassment that constituted part of the conditions of employment)
falls short of constituting just cause for summary dismissal. Mr. Tse should have been reprimanded and warned, and
perhaps otherwise disciplined, but told that he could continue working. Nor were other options proposed, such as an
apology to Ms. Moriarty which was really all that she was seeking as of the day of the incident, July 8, 1992, when she
came to Mr. Tse's office shortly after the incident. It is my view that in the totality of the circumstances there were other
avenues available to Trow short of a summary termination.

55      In coming to the conclusion that there was not just cause for dismissal, I have put aside from consideration the
employer's procedural manner in dealing with Mr. Tse in respect of the termination of his employment due to (from Mr.
Tse's asserted standpoint) an unknown accuser's then unknown accusations of sexual harassment.

56      Having said that, it is apparent that the employer in this case was ready to take up the fortuitous opportunity
which presented itself with Ms. Moriarty's complaint. Management did believe that an incident of sexual harassment
had occurred, but also saw it as an opportunity to rid itself of an employee who was leaving shortly in all events and
who was still attempting to negotiate a better severance package. Therefore, in management's eyes a summary dismissal
could be done, and it could be justified on the basis of an unstated policy that any form of sexual harassment would
be given zero tolerance.

57          The employer, Trow, did not adequately balance the rights of its accused employee against the rights of the
sole woman who complained about him in respect of a single incident three weeks after its occurrence, which she had
put aside until she thought complaining about it might prevent her own termination of employment. It is true that the
misconduct by Mr. Tse of unwanted physical contact is deserving of censure. While a single incident can constitute sexual
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harassment, and this incident was sexual in its context, in my view the facts of the incident in this case do not amount
to constituting just cause for dismissal.

58      Given these circumstances, I pause to comment briefly on the importance of a fair process leading to dismissal
and, in particular, in giving an accused employee a reasonable opportunity to answer the accusation.

Obligation to Have a Fair Process and Allow the Employee to Respond

59      There are divergent views in the law on the extent of an employer's obligation to an employee in terms of the process
to be followed when there is a summary dismissal. An obligation can be asserted to exist on the part of the employer to
give the accused employee a chance to state his case. Trow failed to offer Mr. Tse any chance to explain his actions, and
terminated him on August 4 without any particulars or explanation of the alleged harassment: Tellier v. Bank of Montreal
(1987), 17 C.C.E.L. 1, (Ont. Dist. Ct.) at pp. 10, 11; Reilly v. Steelcase Canada Ltd. (1979), 26 O.R. (2d) 725 (H.C.).

60      In Reilly, supra, the English case Fisher v. Keane (1878), 11 Ch. D. 353, was quoted at length. In that case, Jessel
M.R. held that a decision of a club committee to expel a member should be set aside as the member did not have the
opportunity to be heard. Keith J. in Reilly applied the principle to a context of employment, at 735 [26 O.R. (2d)]:

It seems to me that if a man's social reputation is not to be adversely affected by a decision of a club committee taken
in the member's absence and without giving him an opportunity to be heard, will not be tolerated by the Court, a
fortiori, a decision taken in like manner, to dismiss an employee holding a responsible position, ought not to stand.

61      Keith J. concluded, further at 735, that it is "perilous ... to make a decision affecting the property or reputation
or indeed the liberty of another, without that other being heard."

62      I concur with the comments of Keith J. in Reilly, supra, noting as well the statement of Dickson J. (as he then
was) in Kane v. University of British Columbia, [1980] 1 S.C.R. 1105, 110 D.L.R. (3d) 311 [at S.C.R. p. 1113], that a "high
standard of justice is required when the right to continue in one's profession or employment is at stake".

63      That the allegedly offending employee is to be given a proper opportunity to tell his or her side of the story before
his employment is terminated is also clear from Shiels v. Saskatchewan Government Insurance (1988), 51 D.L.R. (4th) 28
(Q.B.). In that case, the plaintiff, a company executive, kissed a fellow employee in her hotel room while at a convention
after they had spent a day together shopping and after having had dinner. She gently pushed him away. He left, and
the next day, his behaviour was normal.

64      When the employer terminated the company executive's employment, he successfully sued for wrongful dismissal.
The Court found that on the facts there was no sexual harassment on the part of the plaintiff. It went on to state, in
obiter, that the plaintiff should have been given the opportunity to learn of the complaint against him and to respond
adequately. He also was denied the chance to be heard regarding statements from other employees [at p. 37].

65      The Ontario Divisional Court came to the same conclusion, albeit in an administrative law context, in Burgis v.
Brampton (City) Public Library Board (1993), 110 D.L.R. (4th) 210. The applicant was discharged from his position
of chief executive officer for a public library board. O'DriscollJ. stated for the Court, at 214, that although the office
was held at pleasure and thus cause was not required, the applicant was "entitled to procedural fairness and natural
justice. He was afforded neither." The learned judge went on to quote from Nicholson v. Haldimand-Norfolk (Regional
Municipality) Commissioners of Police (1978), 88 D.L.R. (3d) 671 (S.C.C.), at p. 682, in concluding that the applicant
"should have been told why his services were no longer required and given an opportunity, whether orally or in writing
as the Board might determine to respond ...".

66          The facts in the case before me are easily distinguished from those in Tellier, supra. In that case the plaintiff
was given ample opportunity to respond, including being able to so confidentially by telephone. It was clear that if the
employee had answered reasonably for his actions, he would not have been dismissed.
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67      It may appear somewhat strange that despite the inroads made in administrative law toward a broad interpretation
of the rule audi alteram partem and the right to a fair hearing, there is some qualification when it comes to the employment
situation. The principle enunciated in Tracey v. Swansea Construction Co. (1964), [1965] 1 O.R. 203, affirmed [1965] 2
O.R. 182 (note) (C.A.) remains the law: see Pulsifer v. GTE Sylvania Canada Ltd. (1983), 1 C.C.E.L. 62 (N.S. C.A.) per
Cooper J.A. at 78.

68      In Tracey, supra, Thompson J. stated at 217 [[1965] 1 O.R.]:

It is unnecessary that a master in dismissing a servant for cause should state the grounds for such dismissal: Ridgway
v. Hungerford Market Co. (1835), 3 Ad. & El. 171, 111 E.R. 378.

69      Grounds do not have to be shown at the time of the dismissal, as long as they can be subsequently established. As
well, the grounds stated at the time of dismissal need not be those alleged at a later time: see Pulsifer v. GTE Sylvania,
supra. The Nova Scotia Court of Appeal in Pulsifer, supra, at 77, followed the Supreme Court decision in Lake Ontario
Portland Cement Co. v. Groner, [1961] S.C.R. 553, 28 D.L.R. (2d) 589, where Ritchie J. quoted this passage [at p. 598]
from 22 Hals. (2d), p. 155:

It is not necessary that the master, dismissing a servant for good cause, should state the ground for such dismissal;
and, provided good ground existed in fact, it is immaterial whether or not it was known to the employer at the time
of the dismissal. Justification of dismissal can accordingly be shown by proof of facts ascertained subsequently to
the dismissal, or on grounds differing from those alleged at the time.

70      This position of the law may arise from an older, common law rule that natural justice does not apply to ordinary
employment ("master-servant") situations: see Malloch v. Aberdeen Corp., [1971] 1 W.L.R. 1578 at pp. 1595-1596;
Semchuk v. Regina Board of Education, School Division No. 4 (1986), 15 C.C.E.L. 223 (Sask. Q.B.), at pp. 234-225.

71          The Trow management is to be criticized for the process followed. Not only did management not have much
evidence as of the time it decided to terminate Mr. Tse, on July 31, other than the statement of Ms. Moriarty given that
day, but it did not have a written statement from Scott Peaker until following the termination. Mr. Peaker was the only
witness who could offer any corroboration at all of the circumstances surrounding the complaint. The evidence is clear
that the decision to terminate summarily Mr. Tse's employment had been made by Trow's management by July 31. Mr.
Stevens had told Mr. Tse on July 31 to come in after the long weekend on August 4, but Mr. Peaker's statement was
dated August 4.

72      Management of Trow was not interested in getting Mr. Tse's version of events and, indeed, refused to even tell
him the name of his accuser or any of the particulars of the alleged incident of sexual harassment that was triggering
his termination. In my view, this absence of any process allowing the accused employee a reasonable opportunity of
responding to the accusations made against him was unfair. However, given the particular circumstances of the case at
hand, I do not think this procedural unfairness is of any consequence. In the case before me, the employee categorically
denies that there was any incident whatsoever of misconduct with Ms. Moriarty on July 8, 1992. I have found that an
incident for the most part similar to that described by Ms. Moriarty did in fact occur.

73      In any event, even though there may be procedural unfairness by the employer in the case at hand, this does not
mean there is an actionable wrong on that account. I am instructed by the Supreme Court of Canada decision in Knight
v. Indian Head School Division No. 19, [1990] 1 S.C.R. 653.

74      L'Heureux-Dubé J. states at 670, 671:

In an oft-cited decision of the House of Lords, Ridge v. Baldwin, [1963] 2 All E.R. 66, Lord Reid classified the
possible employment relationship between an employer and an employee into three categories (at pp. 71-72): (i) the
master and servant relationship, where there is no duty to act fairly when deciding to terminate the employment; (ii) the
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office held at pleasure, where no duty to act fairly exists, since the employer can decide to terminate the employment
employment for no other reason than his displeasure; and (iii) the office from which one cannot be removed except
for cause, where there exists a duty to act fairly on the part of the employer. These categories are creations of the
common law. They can of course be altered by the terms of an employment contract or the governing legislation...

[Emphasis added]

75      L'Heureux-Dubé J. added at 672 that:

Administrative law has evolved in recent years, particularly in the Canadian context, so as to make procedural
fairness an essential requirement of an administrative decision to terminate either of the last two classes of
employment described by Lord Reid.

76      The factual situation before me falls within the first category of Lord Reid.

Damages

77      There are three aspects to be considered in respect of a remedy of damages. First, there is the matter of damages
for breach of contract by the employer for failure to pay wages for the duration of the notice period, to August 31, 1992.
Second, there is the question of whether "aggravated damages" should be awarded in respect of this breach of contract.
Third, and finally, there is the question as to whether "punitive damages" should be payable.

Breach of Contract through Failure to Pay Wages for the Duration of the Notice Period

78          In assessing damages for wrongful dismissal the main consideration is the notice given for the dismissal. The
abruptness of a dismissal is one factor that can be taken into account in calculating the appropriate notice period.
However, in the instant factual situation there was a notice period already in operation, as notice had been given June
1, and Mr. Tse's employment was to terminate August 31, 1992. As mentioned above, I have found this notice period to
be inadequate. Mr. Tse should have received at least four months' notice.

79      In the instant situation, while there were not grounds for just cause for summary dismissal, there was, as I have
found, improper conduct on the part of Mr. Tse. There is a doctrine suggested in the jurisprudence of "moderated
damages" or "near cause" which may be applied to reduce the notice period. It is described in D. Harris, Wrongful
Dismissal (Scarborough, Ont.: Richard De Boo, 1989), at p. 3-178:

Recent jurisprudence has, however, provided indications of a third alternative. In cases where the impropriety is
proved, but not shown to be sufficient to justify termination, the court may exercise its discretion by determining
that the plaintiff is nonetheless entitled to a period of notice, but reduce that period to a lesser one because of the
proven misconduct.

80      This principle was found not to apply on the facts of Duffett v. Squibb Canada Inc., supra, but the concept was
not disapproved. In Bagnall v. Calvin Klein Cosmetics (Canada) Ltd. (1994), 5 C.C.E.L. (2d) 261 (Ont. Gen. Div.), at p.
277 FerrierJ. stated that "the Ontario Court of Appeal has left open the issue as to whether the principle of 'near cause'
or 'moderated damages' can be applied to reduce the notice period" (in Queensbury Enterprises Inc. v. J.R. Corporate
Planning Associates Inc. (1989), 27 C.C.E.L. 56 (Ont. C.A.)). Ferrier J. continued by holding that the principle had no
application to his case because the employee had not received adequate warning.

81      The doctrine has, however, generally met with disfavour, both by Ontario courts and by appellate courts in other
jurisdictions: Helbig v. Oxford Warehousing Ltd. (1985), 51 O.R. (2d) 421 (C.A.), at p. 431, leave to appeal to S.C.C.
refused (1985), 52 O.R. (2d) 754 (headnote only); Jim Pattison Industries Ltd. v. Page (1984), 10 D.L.R. (4th) 430 (Sask.
C.A.), at pp. 435-438. The basis for these decisions is the disapproval of a middle ground: either just cause has been
established, or it has not. Accordingly, I have put aside from consideration in determining compensatory damages for
wrongful dismissal this possible doctrine of "moderated damages".

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1994391921&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1989313367&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1985262559&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0005505&cite=52OR2CA754+(headnote+only)&originatingDoc=I10b717cc035d63f0e0440003ba0d6c6d&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1984190674&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)


Tse v. Trow Consulting Engineers Ltd., 1995 CarswellOnt 795

1995 CarswellOnt 795, [1995] O.J. No. 2529, 14 C.C.E.L. (2d) 132, 57 A.C.W.S. (3d) 307

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 15

82      I award Mr. Tse damages in the amount of $11,257 as lost wages for the 27 days remaining in August and for the
27 days of September 1992, during which his employment had yet to run if he had been given four months' notice on
June 1, 1992. He took up his new employment September 28, 1992.

Aggravated Damages and Punitive or Exemplary Damages

83      The Plaintiff has suffered from mental anguish as the result of his dismissal. Mr. Tse's anguish came from the
fact of his dismissal and the allegation made to him as to the reason therefor. A review of the development of the law as
it relates to when damages can be awarded for mental distress in a wrongful dismissal situation is given by Barry J. in
Trask v. Terra Nova Motors Ltd. (1991), 35 C.C.E.L. 208 (Nfld. T.D.), at 216-220.

84      The majority of the Supreme Court of Canada in Vorvis v. Insurance Corp. of British Columbia, [1989] 1 S.C.R.
1085, concluded that a plaintiff is generally not entitled to recover damages for mental distress in a wrongful dismissal
action unless the conduct the plaintiff complains of constitutes an independent actionable wrong.

85      The Supreme Court of Canada dealt with "aggravated damages" for mental distress and "punitive or exemplary
damages" in wrongful dismissal actions.

86      McIntyre J. set forth, at 1098-1099 [[1989] 1 S.C.R.], the distinction between aggravated and punitive damages.

Punitive damages ... are designed to punish. In this, they constitute an exception to the general common law rule that
damages are designed to compensate the injured, not to punish the wrongdoer. Aggravated damages will frequently
cover conduct which would also be the subject of punitive damages, but the role of aggravated damages remains
compensatory.

. . . . .

Aggravated damages ... take account of intangible injuries and by definition will generally augment damages
assessed under the general rules relating to the assessment of damages.

87      McIntyre J. at 1103-1104 stated:

From the foregoing authorities, I would conclude that while aggravated damages may be awarded in actions for
breach of contract in appropriate cases, this is not a case where they should be given. The rule long established in
the Addis and Peso Silver Mines cases has generally been applied to deny such damages, and the employer/employee
relationship (in the absence of collective agreements which involve consideration of the modern labour law régime)
has always been one where either party could terminate the contract of employment by due notice, and therefore
the only damage which could arise would result from a failure to give such notice.

I would not wish to be taken as saying that aggravated damages could never be awarded in a case of wrongful
dismissal, particularly where the acts complained of were also independently actionable, a factor not present here.

88           McIntyre J. then referred with approval to the words of Weatherston J.A. in Brown v. Waterloo (Region)
Commissioners of Police (1982), 37 O.R. (2d) 277, 136 D.L.R. (3d) 49 (H.C.), affirmed in part (1983), 43 O.R. (2d) 113
(C.A.), at 121, where speaking for the Court, he said:

If a course of conduct by one party causes loss or injury to another, but is not actionable, that course of conduct may
not be a separate head of damages in a claim in respect of an actionable wrong. Damages, to be recoverable, must
flow from an actionable wrong. It is not sufficient that a course of conduct, not in itself actionable, be somehow
related to an actionable course of conduct.

89      In contrast to punitive or exemplary damages which are for the purpose of punishing the defendant, aggravated
damages fit within the general rule that damages are compensatory. To the same effect as McIntyre J.'s comments are

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1991350667&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1989313959&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1989313959&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1982168459&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1983169123&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)


Tse v. Trow Consulting Engineers Ltd., 1995 CarswellOnt 795

1995 CarswellOnt 795, [1995] O.J. No. 2529, 14 C.C.E.L. (2d) 132, 57 A.C.W.S. (3d) 307

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 16

those set out in Waddams, The Law of Damages, 2nd ed. (Toronto: Canada Law Book, 1991), at 11-1, para. 11.10,
where it is stated that "aggravated damages describes an award that aims at compensation but takes full account of the
intangible injuries, such as distress and humiliation, that may have been caused by the defendant's insulting behaviour."

Aggravated Damages

90      As stated above, aggravated damages fit within the general rule that damages are compensatory.

91      In the case at hand, the Plaintiff's Statement of Claim pleaded, in effect, a separate actionable wrong. First, the
Plaintiff asserts that the employer owed him a duty to fairly investigate any allegation of sexual harassment or misconduct
made against him and that the employer was negligent in its discharge of this duty. As already discussed, there is no such
duty under the common law relating to the master and servant relationship in a situation where the employer decides
to terminate that relationship.

92      Second, the Plaintiff's Statement of Claim alleges that he was defamed by the employer communicating to others
that his employment had been terminated for cause by reason of sexually harassing a co-worker. However, there was not
any evidence to substantiate this allegation. In any event, the tort of defamation (libel or slander) requires as an element
that an untrue statement has been made. As I have found on the evidence, there was sexual harassment by the Plaintiff
of a co-worker. Further, the Plaintiff's employment was, of course, terminated for this very reason. While the sexual
harassment in this case, as I have found on the facts, did not constitute just cause for a summary dismissal, that does
not mean that any communications of the employer in respect of the Plaintiff, if such there were, constituted defamatory
statements. The employer was wrong in terminating summarily Mr. Tse's employment, and made an error in judgment
in this regard. However, the employer did not defame its employee.

93      There is not any actionable wrong independent of the breach of the contract within the meaning of the majority
decision in Vorvis such that aggravated damages can be awarded.

94      It is to be noted that Wilson J., dissenting in part in Vorvis (concurred in by L'Heureux-Dubé J.), was of another
view as to the test to be applied in respect of mental suffering as a recoverable head of "aggravated damages" in breach
of contract cases and also as to the test for an award of punitive damages in breach of contract cases. She stated, at
1114 [[1989] 1 S.C.R.]:

[W]hat binds all these cases together ... is the notion that the parties should reasonably have foreseen mental suffering
as a consequence of a breach of the contract at the time the contract was entered into.

95      Wilson J. quotes with approval, at 1116, from Professor Fridman in his treatise The Law of Contract in Canada
(2nd ed. 1986), at p. 675 where he states:

By intangible loss is meant such consequences as loss of reputation, insult, annoyance, aggravation, nervous shock,
inconvenience, mental distress, or other emotional or sentimental suffering... [T]here has bene a growing realization
that such results of a breach of contract should also be the subject of compensation, as long as the doctrine of Hadley
v. Baxendale is applicable.

96      Wilson J. concludes, at 1118, that she "must respectfully disagree with my colleague's view that conduct advanced in
support of a claim for damages for mental suffering must constitute a separate 'actionable wrong' from the breach itself".

97      Even the application of the broader test for aggravated damages as set forth by Wilson J. (which I, with great
respect, prefer) would not, if I were free to apply such test, warrant an award of aggravated damages given the facts of
this case. In the case at hand, the employer terminated Mr. Tse's employment because of sexual harassment. There was,
as I have found, an incident of sexual harassment — however, it was insufficient to warrant a summary dismissal. That
was the only fault of the employer and in such circumstances, in my view, only damages for failure to give adequate
notice should be awarded.
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Punitive Damages

98      McIntyre J. also discussed as to when punitive damages can be awarded, at 1106-1107 of Vorvis [[1989] 1 S.C.R.]:

Punishment may not be imposed in a civilized community without a justification in law. The only basis for the
imposition of such punishment must be a finding of the commission of an actionable wrong which caused the injury
complained of by the plaintiff. This would be consistent with the approach of Weatherston J.A. in Brown v. Waterloo
(Region) Commissioners of Police, supra, and it has found approval in the Restatement on the Law of Contracts (2d)
in the United States ... s. 355, which provides:

Punitive damages are not recoverable for a breach of contract unless the conduct constituting the breach is also
a tort for which punitive damages are recoverable.

. . . . .

In an action based on a breach of contract, the only link between the parties for the purpose of defining their rights
and obligations is the contract. Where the defendant has breached the contract, the remedies open to the plaintiff
must arise from that contractual relationship, that "private law", which the parties agreed to accept. The injured
plaintiff then is not entitled to be made whole; he is entitled to have that which the contract provided for him or
compensation for its loss. This distinction will not completely eliminate the award of punitive damages but it will
make it very rare in contract cases.

Moreover, punitive damages may only be awarded in respect of conduct which is of such nature as to be deserving
of punishment because of the harsh, vindictive, reprehensible and malicious nature.

99      The Plaintiff claims punitive damages as a result of the manner of his dismissal. Clearly, the conduct of the employer
constituting the alleged breach does not meet the test set forth by McIntyre J. in Vorvis, supra. The conduct does not
give rise to a claim in tort. That is, the conduct in itself is not an actionable wrong.

100      Wilson J. stated, in respect of the matter of punitive damages, at 1130 [[1989] 1 S.C.R.]:

I do not share my colleague's view that punitive damages can only be awarded when the misconduct is in itself an
"actionable wrong". In my view, the correct approach is to assess the conduct in the context of all the circumstances
and determine whether it is deserving of punishment because of its shockingly harsh, vindictive, reprehensible or
malicious nature.

... [I]t would be odd if the law required more from a stranger [under the law of tort] than from the parties to a contract.
The very closeness engendered by some contractual relationships, particularly employer/employee relationships in
which there is frequently a marked desparity of power between the parties, seems to me to give added point to the
duty of civilized behaviour.

101      Even under the broader test of Wilson J. in Vorvis, supra, this is not a case for which punitive damages should
be awarded. I find that the employer's conduct falls short of being deserving of punishment. See Murrell v. Burns
International Security Services Ltd. (1994), 5 C.C.E.L. (2d) 123 (Ont. Gen. Div.), per Mercier J. at 14. In Brown v.
Waterloo (City) Regional Commissioners of Police, supra, LindenJ. of the High Court stated that punitive damages can
be awarded in wrongful dismissal actions "where a contract has been breached in a high-handed, shocking and arrogant
fashion so as to demand condemnation by the Court as a deterrent" [at 293]. That is not the case here.

Conclusion

102      Given all the circumstances, I do not make any award in the nature of compensation for "aggravated damages"
or for "punitive damages".
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103         As stated above, I award Mr. Tse damages in the amount of $11,257 as lost wages for the period remaining
from the date he was summarily dismissed, August 4, 1992, to September 27, 1992, the date at which his employment
would have ended in the ordinary course of events (given that he took up his new employment September 28, 1992) if
reasonable notice of four months had been given by his employer June 1, 1992.

104      The Plaintiff is entitled to prejudgment interest in accordance with the Courts of Justice Act, R.S.O. 1990, c. C.43.

105      Ordinarily costs will follow the event; provided however, if there is any matter in respect of costs with which I
am not yet aware, I may be spoken to.

Action allowed.
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